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Response: We do not believe it is
appropriate or even possible to specify
all types of excluded services in the
regulatory text. However, we have
inserted ‘‘child care information and
referral’’ as an example of an excluded
service.

(e) Nonrecurrent, Short-Term Benefits
Comment: We received a significant

number of comments from respondents
who were concerned about the
narrowed exclusion for ‘‘one-time,
short-term’’ assistance. The major
concern of commenters was that the 30
existing State welfare diversion
programs, together with their local
variations, could not meet such a tight
definition because they might provide
more than one payment in a year if a
family encounters an unforeseen
subsequent crisis. They suggested
broader language that would exclude
short-term, episodic assistance for
families in discrete circumstances and
encompass nonrecurrent, short-term
payments that could occur more than
once in 12 months. They questioned the
basis for creating restrictions based on
the old EA definitions. They raised
concerns about the negative effect on
State innovation. They also raised
concerns about the administrative
burdens associated with tracking
eligibility, especially when outside
providers, such as emergency shelters,
deliver emergency services or when a
State is operating both diversion and
emergency assistance programs and has
not administratively connected those
programs.

Response: In part, the narrower
language in the proposed rule reflected
a concern that States could avoid TANF
requirements by changing the manner in
which they assisted families. We did not
believe that it would be appropriate to
exempt families that received a
substantial amount of assistance,
assistance over a significant period of
time, or assistance provided on a
recurring basis from child support
assignment, work requirements, and
time limits. Based on prior experience
with the Emergency Assistance
program, we believed that States could
expand the concept of one-time, short-
term assistance to cover benefits that
extended over time and encompassed
substantial expenditures.

At the same time, we did not intend
our definition to undermine existing
State efforts to divert families from the
welfare rolls by providing short-term
relief that could resolve discrete family
problems. Based on both the comments
we received and other sources of
information, we realize that diversion
activities are an important part of State

strategies to reduce dependency and
that restrictive Federal rules in this area
could stifle the States’ ability to respond
effectively to discrete family problems.
We also understand that subjecting
families in diversion programs to all the
TANF administrative and programmatic
requirements would not represent an
effective use of TANF or IV–D
resources. For example, it does not
necessarily make sense to require that,
for a single modest cash payment, the
State must open up a TANF case, collect
all the case-record data which that
entails, require the assignment of rights
to child support, open up a IV–D case,
and start running a Federal time-limit
clock.

Much of the aid provided through
these programs is work-focused, and,
under our definition, the benefits to
these families are nonrecurrent and
short-term in nature. Thus, we believe
that excluding this aid from the
definition of assistance does not
undermine the TANF provisions on
work, time limits, or self-sufficiency.
However, as we proposed in the NPRM,
we will be collecting aggregate
information on expenditures on aid that
is not assistance (i.e., on
‘‘nonassistance’’). This information will
be valuable in helping us to assess the
extent to which benefits being provided
with TANF and MOE funds fall under,
or outside of, the major TANF program
requirements.

Finally, we recognize that this is a
policy area where policy and programs
are evolving quite rapidly. Within the
next year or two, we would expect to
have a better knowledge base for
assessing diversion programs and
making policy judgments. For example,
the Office of the Assistant Secretary for
Planning and Evaluation and ACF are
jointly sponsoring a study by George
Washington University to examine the
State diversion programs and activities
and explore their Medicaid
implications.

Thus, the final rules include a revised
definition that excludes more than one
payment a year, so long as such
payments provide only short-term relief
to families, are meant to address a
discrete crisis situation rather than to
meet ongoing or recurrent needs, and
will not provide for needs extending
beyond four months. The revised
definition uses the term ‘‘nonrecurrent’’
rather than ‘‘one-time’’ because the
former term is more consistent with the
intended policy. A family may receive
such benefits more than once. However,
the expectation at the time they are
granted is that the situation will not
occur again, and such benefits are not to
be provided on a regular basis. We

believe the revised exclusion is limited
enough in nature and scope not to
undermine the statutory provisions of
the TANF program, while giving States
the flexibility to design effective
diversion strategies.

The definition also would exclude
supports provided to individuals
participating in applicant job search.
Applicant job search is a common form
of diversion that clearly fits within the
goals of TANF and within this
exclusion’s view of a ‘‘short-term’’
benefit. (The job search itself would be
excluded under the general services
exclusion at paragraph (6).)

Similarly, the definition would
exclude supports for families that were
recently employed, during temporary
periods of unemployment, in order to
enable them to maintain continuity in
their service arrangements. Unnecessary
disruptions in these arrangements could
negatively affect the family’s ability to
re-enter the labor force quickly and, in
the case of child care, could negatively
affect the children in the family.

The four-month limitation reflects our
belief that we could not maintain the
integrity of the short-term exclusion
without providing some regulatory
framework. As written, the four-month
limitation does not restrict the amount
of accrued debts or liabilities (such as
overdue rent) that a State may cover or
impose a specific monetary limit on the
amount of benefits that the State may
provide.

You should note that we have added
a new requirement at § 265.9(b)(6) for
States to report annually on the nature
of nonrecurrent, short-term benefits.
More specifically, we are asking States
to describe the benefits they are
providing, including their eligibility
criteria (together with any restrictions
on the amount, duration, or frequency of
payments), any policies they have
instituted that limit such payments to
families eligible for assistance or that
have the effect of delaying or
suspending eligibility for assistance,
and any procedures or activities
developed under the TANF program to
ensure that individuals diverted from
TANF assistance receive appropriate
information about, referrals to, and
access to Medicaid, food stamps, and
other programs that provide benefits
that could help them successfully
transition to work.

To the extent that a State provides the
required information either in the State
plan or in the data it reports under
§ 265.9(b)(6), it would not have to
duplicate this information.

Because of the tremendous
importance of food stamp and Medicaid
as supports for working families, we
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strongly encourage States to maintain
critical linkages among these programs
because accessing these other program
benefits could further the goals of
TANF. In addition, diverting
individuals from programs where they
have an entitlement to benefits or to
prompt action on a request for
assistance could represent a violation of
rules in the other programs.

According to the Health Care
Financing Administration (HCFA),
section 1931 of the Social Security Act
establishes rules for Medicaid eligibility
for low-income families based on the
income and resources of the family.
Under section 1931, States must provide
Medicaid coverage at least to families
with a dependent child living with them
whose income and resources would
have qualified them for AFDC benefits
under the State plan in effect on July 16,
1996. Therefore, Medicaid eligibility is
not tied to or based on eligibility for
TANF-financed assistance. Also, States
cannot limit Medicaid eligibility to
families receiving TANF.

Medicaid regulations (at 42 CFR
435.906) require States to provide the
opportunity for families to apply for
Medicaid without delay.

In States that use joint TANF-
Medicaid applications or utilize the
State TANF agency to make Medicaid
eligibility determinations, the TANF
office is considered a Medicaid office.
Therefore, in this situation, a TANF
agency, like any Medicaid agency, must
immediately furnish a Medicaid
application (joint or separate) upon
request and act upon that application
promptly. If there is a delay in accepting
or filing an application for TANF
assistance (e.g., because the family is
served through a diversion program, is
subject to up-front job search
requirements, or faces other behavioral
or administrative requirements that
delay assistance), the agency must make
a Medicaid application available
immediately. If there is a delay in
processing the TANF portion of a joint
application, the agency must process the
Medicaid portion of the application
immediately.

According to the Food and Nutrition
Service (FNS), at the Department of
Agriculture, in enacting PRWORA,
Congress thoroughly reviewed the Food
Stamp Act of 1977, as amended, and
made changes to many of its provisions.
However, it made clear that the Food
Stamp Program continued to have a
distinct set of nationwide application
rights and responsibilities. Section 11(e)
of the Food Stamp Act sets forth
requirements that a State agency
administering the Food Stamp Program
must follow. Among other things, it

requires that the Agency: (1) provide
timely, accurate, and fair service for
applicants for, and participants in, the
Food Stamp Program; (2) develop an
application containing the information
necessary to comply with the Act; (3)
permit an applicant household to apply
to participate in the program on the
same day the household first contacts
the food stamp office in person during
office hours; and (4) consider an
application that contains the name,
address, and signature of the applicant
to be filed on the date the applicant
submits the application.

Where PRWORA did not amend the
Food Stamp Act, current food stamp
regulations remained in effect. The
regulations at 7 CFR 273.2(c) provide
that: (1) each household has the right to
file an application on the same day that
it contacts the food stamp office during
office hours; (2) the State agency must
advise the household that it does not
have to be interviewed before filing an
application, and it may file an
incomplete application as long as the
applicant’s name and address are
recorded on an appropriately signed
form; (3) State agencies shall encourage
households to file an application form
the same day the household contacts the
food stamp office and expresses interest
in obtaining food stamp assistance. If
individuals express interest in the Food
Stamp Program, or have concerns about
food security, States have a
responsibility to inform them about the
Food Stamp Program and their right to
apply; and (4) the State agency must
make application forms readily
accessible to potentially eligible
households.

Although PRWORA amended section
11(e) of the Food Stamp Act by
eliminating the requirement for joint
processing of food stamp and TANF
applications, State agencies that
continue to do so must abide by the
food stamp regulations at 7 CFR 273.2(j).
These regulations set forth requirements
regarding interviews, verification, and
application processing procedures for
joint applications. Most importantly, the
regulations at 7 CFR 273.2(j)(1)(iii)
provide that households whose public
assistance applications are denied shall
not be required to file new food stamp
applications, but shall have their food
stamp eligibility determined or
continued on the basis of the original
applications filed jointly for public
assistance and food stamp purposes.

We advise you to look for additional
guidance on food stamp and Medicaid
requirements through the HCFA and
FNS web sites (www.hcfa.gov/
medicaid/medicaid.htm and
www.usda.gov/fcs/, respectively).

We strongly believe that effective
procedures to ensure that diverted
individuals access Medicaid, food
stamps, or other programs are critical to
the success of TANF programs in
achieving lasting employment for the
families they serve. In addition, such
procedures might help States avoid
compliance and legal problems in the
other programs. Given the importance of
this issue, the additional information on
State practices that we are requiring in
the annual report will be extremely
helpful in assuring the role TANF
agencies are playing with individuals
receiving diversion benefits.

While we dropped our proposal for a
separate annual program and
performance report, we still need
information on key aspects of State
programs in order to prepare the annual
report to Congress required at section
411(b)(3) of the Act. To the maximum
extent possible, we will draw upon data
available through the State plans and
other reports submitted by the States.
However, because diversion benefits fall
outside of the definition of assistance,
and we have chosen not to set standards
of completeness for State plan
submissions, we may not have adequate
information on this major feature of
TANF programs to fulfill our
responsibilities under section 411(b)(3).

The new reporting focuses on
diversion because it is one of the major
new tools States are using to achieve the
work objectives of the Act and, under
section 413(d), Congress has shown an
interest in looking at State performance
in this specific area. Also, the burden
associated with providing this aggregate
program information is substantially
less than the burden that would be
associated with providing disaggregated
data; because diversion payments fall
outside the definition of assistance, the
disaggregated data requirements do not
apply.

Comment: Several commenters also
expressed concerns about the proposed
limits on the amount of assistance and
the meaning of the proposed 90-day
restriction. Commenters were not sure
whether the 90-day restriction
represented a limit on the period of
needs to be met or a limit on the total
monetary value of assistance. They
objected to both possible
interpretations. While they generally
seemed to prefer an interpretation that
limited the duration of need that could
be met, they also expressed concern
about restrictions that would affect the
States’ ability to deal effectively with
past debts or liabilities or meet needs
that extended beyond 90 days.

Response: As discussed previously,
we have replaced the 90-day limitation
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with a more flexible four-month
limitation. The new provision is more
flexible with respect to past debts or
liabilities; it merely limits the extent to
which payments for future needs can be
excluded from the definition of
assistance. We also clarified in the
preamble that the four-month limitation
does not impose a specific monetary
limit on the amount of benefits that may
be excluded. Rather, the limitation
reflects the period of time for which
future needs can be addressed by a
single ‘‘nonrecurrent, short-term’’
benefit.

When we issued the proposed rule,
we did not necessarily envision a single
Federal interpretation of the 90-day
limitation. Our intent was to keep State
payments for needs that were ongoing or
extended over a significant period of
time within the definition of assistance.
We did not want a State to bundle
several months’ worth of assistance into
a single assistance payment in order to
avoid TANF requirements for itself or
the family.

Our expectation for the language in
the final rule is no different. It is
appropriate for States to treat short-term
assistance that addresses discrete
episodes of need as ‘‘nonassistance.’’ It
is not appropriate for States merely to
condense the time period over which
they pay assistance to needy families so
that they can categorize the benefits as
‘‘nonassistance’’ and avoid TANF
requirements. Also, if a family’s
emergency is not resolvable within a
reasonably short period of time, the
State should not keep the case
indefinitely in emergency status, but
should convert it to a TANF assistance
case.

At the same time, if a family receives
aid in one month that falls under the
nonrecurrent, short-term exclusion, but
suffers a major set-back later in the year,
develops a need for ongoing aid, and
starts receiving TANF assistance, we
would not require the State to re-define
the month of initial aid as assistance
and retroactively subject the family to
TANF requirements.

(f) Benefits and Supports for
Noncustodial Parents

Comment: Commenters also
expressed some concern about the
potential effects on the custodial parent
and children (especially under time
limits) when a noncustodial parent
receives benefits. This issue was of
particular concern in light of the focus
given to assistance for noncustodial
parents under Welfare-to-Work.

Response: Many services and
supports that States might provide to
noncustodial parents (such as

transportation and most work activities)
are excluded under the final definition
of assistance. Also, as we discuss in the
preamble to § 264.1, assistance provided
to noncustodial parents does not count
against the time limit of the custodial
parent or children living in a different
household unless the noncustodial
parent is receiving assistance as a
member of that same family and is the
spouse of the head of the TANF
household.

Comment: A couple of commenters
expressed concern about the effect of
assistance that might be paid to a
noncustodial parent. For example, a
noncustodial father is paying support.
However, the noncustodial parent of a
second child in the family is receiving
assistance. The State takes the support
paid by the first noncustodial father and
reimburses itself for assistance paid to
the noncustodial parent of the second
child. The mother and two children are
not receiving any assistance for
themselves and do not receive any child
support because the State is retaining it.
Commenters believe that it would be
unfair to the custodial parent and
children if assistance provided to a
noncustodial parent resulted in the
custodial parent’s losing her right to
receive child support and remaining
subject to child support cooperation
requirements.

Response: We do not believe that the
statute intends or requires this absurd
result. Rather, the assignment of the
rights to support by the custodial parent
is only intended to cover assistance paid
to the custodial parent and the
child(ren) living with the custodial
parent. It does not cover assistance that
the noncustodial parent receives based
on his or her inclusion in the family as
a noncustodial parent. Thus, the State
may not reimburse itself for assistance
given to the noncustodial parent, as a
noncustodial parent, from child support
paid for the children. However, if
noncustodial parents of a TANF child
are receiving assistance as the custodial
parents or caretakers of another TANF
child, they may be subject to separate
assignment requirements. They might
also have responsibility under
individual State law to reimburse the
State for assistance provided.

(g) Benefits and Supports From the WtW
Program

Comment: A couple of commenters
said that we should exclude noncash
assistance paid through WtW funds
from the definition of assistance. One
commenter indicated that we had
mentioned this exclusion in the
preamble to the NPRM, but did not
exclude it in the regulatory text.

Another commenter expressed
particular concern about child care
assistance under WtW because States do
not have the same authority to transfer
WtW funds to the Discretionary Fund of
the Child Care and Development Fund
as they do with Federal TANF funds.

Response: Section 408(a)(7)(G) of the
Act, which was added by the Balanced
Budget Act, provides that noncash
assistance paid by WtW funds ‘‘shall not
be considered assistance.’’ However,
this exclusion is only for the purpose of
the time limit, and the regulation at
§ 264.1 provides that we will not count
months of receipt of noncash WtW
assistance against an individual’s
Federal clock.

We do not believe that the statutory
language supports a broader exclusion
of WtW assistance from the definition of
assistance. However, the general
changes we have made to the definition
of assistance in this final rule should
help alleviate this concern. Further, we
would point out that many of the TANF
requirements (such as participation
rates) do not apply to WtW because they
apply only to the ‘‘State program funded
under this part.’’ This latter phrase
refers to TANF only, not to WtW. (At
the same time, the spending restrictions
generally do apply to WtW, as they refer
to grants under section 403 and WtW
grants are provided under section
403(a)(5).)

The Department of Labor has received
numerous questions from its grantees
about the definition of ‘‘noncash’’
assistance and asked us to define the
term in our rules. At the new § 260.32,
you will find a definition for WtW cash
assistance. If a benefit falls within the
definition of assistance, but does not
meet the definition of ‘‘WtW cash
assistance,’’ it would be ‘‘noncash’’
assistance. Examples of ‘‘noncash’’
assistance would include housing
vouchers or a State version of food
stamps. You will find additional
discussion in the preamble for § 260.32.

(h) Transitional Services
Comment: We received a few

comments suggesting that we should
explicitly exclude ‘‘transitional
assistance’’ or services in support of
continued employment from the
definition of assistance.

Response: We do not believe it is
possible to exclude ‘‘transitional
assistance’’ from the definition of
assistance without substantially altering
the basic time-limited nature of the
TANF program, and we find no
statutory basis for such an exclusion.

The concept of ‘‘transitional’’ services
for families that get a job and are no
longer eligible for regular benefits is
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recognized in the statute at section
411(a)(5), which requires a report on
expenditures and a description of the
services provided. However, the
language there only addresses
‘‘transitional services.’’ Thus, it does not
indicate that Congress envisioned a full
array of transitional benefits, including
ongoing needs-based payments, being
available to former recipients.

To the extent that States provide only
supports for working families, such as
child care and transportation or work
subsidies, or work-related services such
as counseling, coaching, referrals, and
job retention and advancement services
under their transitional services
programs, we already exclude those
services from the definition of
assistance. Also, we would exclude
short-term benefits such as cash
assistance to stabilize a housing
situation as ‘‘nonrecurrent, short-term’’
assistance.

States wanting to provide ongoing
transitional payments that meet the
definition of assistance to former
recipients have three options: (1) fund
those programs under TANF as
assistance, but use different need
standards than they do for other forms
of TANF assistance; (2) fund those
programs with MOE money under a
separate State program; or (3) transfer
the funds from TANF under section
404(d). If they fund transitional benefits
with State-only money, the Federal time
limit will not apply, regardless of
whether they provide the benefits
within TANF or in separate State
programs. States may also provide
transitional services without invoking
time limits by transferring funds to
either the Discretionary Fund of the
Child Care and Development Fund or
the Social Services Block Grant.

(i) Housing and Related Benefits

Comment: One commenter said the
short-term, one-time rules should
exclude some of the former EA benefits
for arrears and shelter.

Response: The proposed and final
language would both exclude certain
payments for rent arrears, utility arrears,
security deposits and other shelter-
related expenses that were previously
covered in State EA programs.

However, we cannot categorically
state that all former EA benefits would
be excludable from the definition of
assistance. For example, in some cases,
States claimed shelter expenses under
EA that addressed long-term, ongoing
needs of families.

Comment: One commenter said that
we should not consider housing and
utilities to be part of ‘‘income support.’’

Response: We disagree with the
comment. Housing and utilities have
traditionally been major components in
the definition of basic needs used in
determining welfare payments. Further,
the TANF statute provides no basis for
excluding them from the definition of
assistance under TANF. However,
certain shelter or utility costs might be
excludable under the two general
exclusions (i.e., because they are
‘‘nonrecurrent, short-term’’ or they
entail services such as counseling that
do not provide income support).

(j) Foster Care and Child Welfare
Comment: A few commenters asked

that we exclude payments for foster
care, out-of-home placements, and
substitute care from the definition.

Response: With regard to foster care
or other out-of-home maintenance
payments, we would note that such
costs are not allowable TANF costs
under section 404(a)(1) of the Act since
they are not reasonably calculated to
further a TANF purpose. However, in
some cases, where a State previously
covered such benefits under its IV–A
plan, they could be allowable TANF
costs under section 404(a)(2).

There are additional costs related to
foster care or out-of-home maintenance
payments that may be allowable and
referred to, in short-hand, as foster care.
For example, there are costs for family
preservation activities, such as
counseling, home visits, and parenting
training, that would be allowable TANF
costs because they are reasonably
calculated to enable a child to be cared
for in his or her own home.

There may also be other costs that
were authorized under a State’s EA
program for which Federal TANF funds
could be used, under section 402(a)(2).
Examples include costs such as
administrative costs for activities
associated with determining whether an
emergency exists and costs for the
temporary placement of the child, if
determined necessary, while an
investigation takes place.

Comment: One commenter asked that
we strengthen the definition of
assistance to urge States to use this
flexibility in order to maintain families
intact, where services can achieve that
end.

Response: Both the proposed and
final definitions exclude certain services
directed at family preservation and
certain forms of crisis intervention from
the definition of assistance. Some
commenters would have liked us to go
further and exclude foster care,
substitute care, and out-of-home
placements. As we just discussed,
maintenance payments for foster care,

substitute care, and out-of-home
placements (except perhaps temporary
emergency placements during an
investigation of abuse) are not eligible
TANF expenditures unless allowable
under section 404(a)(2).

(k) Emergency Assistance
Comment: In different ways, a few

commenters asked that we exclude
assistance provided under the prior EA
program from the definition of
assistance. Among their underlying
concerns were assistance that was paid
for longer than 90 days, emergency
shelter, and certain child welfare
services.

Response: We can find no legal
justification for categorically excluding
prior EA benefits from the definition.
The statute authorizes States to use
Federal TANF funds for activities that
were previously authorized under EA,
but otherwise does not give EA special
status.

Most assistance that was provided
under EA is excludable under one or
more of the general exclusions.
However, there were EA programs that
provided assistance to families for basic
needs and extended periods of time. If
we categorically excluded all prior EA
benefits from the definition of
assistance, we could be perpetuating
some of the same problems that existed
under prior law.

(l) Other Definitional Issues
Comment: One commenter requested

exclusion of emergency shelters for
victims of domestic violence; of
particular concern was the potential
running of the time-limit clock when
individuals were receiving such
assistance.

Response: Depending upon the form
and duration of this assistance, it might
be excludable under one of the general
exclusions we provide. We do not think
a special, categorical exclusion is
justified for this type of benefit.

However, we would point out that,
under section 402(a)(7) of the Act,
known as the Family Violence Option,
States may waive program requirements,
including time limits, for victims of
domestic violence. If States exceed the
20-percent cap on time-limit exceptions
as the result of granting such waivers,
they may be eligible for reasonable
cause. You should see the prior
discussion entitled ‘‘Treatment of
Domestic Violence Victims’’ and the
regulatory text at subpart B of part 260
for additional information.

Comment: One commenter expressed
concern about inclusion of relatively
insignificant amounts of assistance and
the negative effect of such a policy on
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a family’s willingness to seek assistance
in light of time limits.

Response: While we understand the
commenter’s concern, we have no basis
for protecting families that receive small
amounts of assistance from the time
limits; nothing in the statute or
legislative history suggests that a family
would have to be receiving a threshold
payment level in order to be considered
to be receiving assistance.

We have some early indication that
families who have other income and are
eligible for smaller amounts of
assistance are not necessarily choosing
to forego aid in order to reserve their
months of assistance. We will be paying
attention to this issue over the coming
months.

Comment: One commenter expressed
concern about a broad definition of
assistance because other programs might
count any aid in the form of
‘‘assistance’’ as income in determining
eligibility for benefits.

Response: We must create a definition
that conforms with the TANF statute
and the statutory intent of the TANF
program. In that context, we cannot
assure that our definition will have no
negative spill-over effects on other
programs. However, the additional
exclusions from the definition in the
final rule should alleviate this concern.
Further, if we find out that definition is
having adverse effects on other
programs, we are willing to work with
the other programs in exploring ways to
resolve such problems. For example, we
have worked with the Office of Child
Support Enforcement in revising
guidance on the child support
distribution rules so that the interim
definition of TANF assistance did not
inadvertently cause child support
collections intended for families to be
diverted to government coffers.

Comment: One commenter asked that
we explicitly exclude supportive
services provided to applicants from the
definition of assistance, particularly
when the case does not get approved for
regular TANF benefits.

Response: We do not believe it is
necessary to add this situation as a
separate exclusion. We would expect
such applicant services to be covered by
the exclusion for nonrecurrent, short-
term benefits or as supports for working
families. Also, if we explicitly excluded
applicant benefits, we might create an
incentive for States to leave a case open
rather than to complete the eligibility
determination process. We would not
want to create such an incentive; it is
important for States to act on
applications and provide assistance in a
timely manner.

Comment: One commenter said we
should clarify the definition of
assistance to exclude such items as State
tax refunds. A few commenters
specifically suggested that we exclude
earned income tax credits.

Response: We have excluded
refundable earned income credits, but
have otherwise not given special
consideration to tax refunds in the
definition. We had two basic concerns.
First, we did not want to suggest that tax
refunds were categorically appropriate
as either Federal TANF or State MOE
expenditures. It would depend on what
the nature and purpose of the ‘‘refund’’
was. Any payments have to meet at least
two tests—be an ‘‘expenditure’’ and be
consistent with the purposes of the
program. In the case of MOE, it would
also have to be targeted at needy
families. We believe a refundable earned
income credit can meet these tests.
However, the vast majority of tax
refunds probably would not. For
example, if a family gets a refund of its
income taxes because of over-
withholding, that refund check does not
represent an allowable expenditure for
Federal TANF or State MOE purposes.
If there were tax refunds (analogous to
refundable tax credits) that were
allowable expenditures for TANF-
related purposes, they would be
included or excluded from the
definition of assistance based on the
existing principles and language in the
definition.

We provide an exclusion for
refundable earned income tax credits
because we consider them a work
support rather than basic income
support. They normally serve to
compensate low-income working
families for some of the tax-related costs
of employment. Thus, they more closely
resemble work supports than traditional
welfare payments.

(m) Tracking of Exclusions
Comment: A number of commenters

objected to language in the preamble of
the NPRM indicating that we would
track State expenditures on assistance
and nonassistance and look more
closely if we found a large portion of
program resources being spent on
‘‘nonassistance.’’ We also received a few
comments saying that we needed to
collect more information on State TANF
and MOE expenditures in order to
maintain the integrity of the program
and protect the interests of needy
families.

Response: In the preamble of the
proposed rule, we expressed concern
that information showing large amounts
of expenditures on nonassistance might
indicate that the flexibility we provided

in the definition of assistance might be
undermining the goals of the legislation.
We believe this is a valid concern and
have not changed either the reporting
requirements or our plans to look at this
information. In fact, because we have
significantly narrowed the definition of
assistance (and thereby the categories of
benefits and supports on which State
must report disaggregated and aggregate
data), we have decided to strengthen the
fiscal reporting requirements. You will
find a discussion of these changes in
part 265 and the specific changes in
Appendix D.

We are not saying that we will
automatically change the definition of
assistance or take other action if we find
large amounts of resources on
‘‘nonassistance.’’ In fact, commenters
noted some valid reasons why we might
expect to see growth in the amount of
‘‘nonassistance’’ as welfare reform
progresses. For example, we might see
increasing investments in interventions
and prevention strategies (such as work
supports, case management, mentoring,
and job retention services). Thus, we
would not presume that growth in
‘‘nonassistance’’ was inappropriate.
However, we would want to understand
and be able to explain the reason for the
growth.

At this point, we are not going to
prejudge State actions or write rules that
unduly limit State flexibility to develop
innovative programs that can effectively
serve their needy families. However, in
light of our responsibility for ensuring
program accountability, the evolving
and increasingly diverse nature of State
TANF and MOE programs, and the
flexibility inherent in these rules, we
believe it is appropriate to gather
information and monitor what is
happening.

Section 260.32 What Does the Term
‘‘WtW Cash Assistance’’ Mean? (New
Section)

This is a new section in the final rule.
As we discussed briefly in the last
section, the Department of Labor has
received numerous questions about the
definition of the terms ‘‘cash assistance’’
and ‘‘noncash assistance’’ because if
assistance provided under WtW is
noncash, it does not count against the
TANF time limit. Therefore, at the
request of the Department of Labor, we
have added a definition of ‘‘WtW cash
assistance’’ in this new § 260.32. This
definition (in conjunction with the
regulation at § 264.1(b)(1)(iii)) clarifies
the circumstances under which benefits
received by a family under WtW count
against the TANF 60-month time limit.
By statute (section 408(a)(7)(G) of the
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Act), WtW ‘‘noncash assistance’’ does
not count for this purpose.

In defining ‘‘WtW cash assistance’’
(i.e., what does count), we started with
the presumption that, to be considered
‘‘WtW cash assistance,’’ a benefit must
fall within the definition of
‘‘assistance.’’ Thus, services, work
supports, and nonrecurrent, short-term
benefits that are excluded from the
definition of assistance at § 260.31(b) are
not ‘‘WtW cash assistance.’’ Also
excluded are supportive services for
nonworking families. Although they are
assistance, these benefits are services
designed to meet specific nonbasic
needs and thus are not like cash.

Then, the definition clarifies what
types of ‘‘assistance’’ under WtW would
be considered ‘‘WtW cash assistance.’’
First, it includes assistance designed to
met a family’s ongoing, basic needs.
Second, it includes such benefits as
cash assistance to the family, even when
provided to participants in community
service or work experience (or other
work activities) and conditioned on
work; the Conference Report (H. Rept.
105–217) specifically mentions ‘‘wage
subsidies’’ as an example of WtW ‘‘cash
assistance.’’ Finally, our definition
incorporates both cash payments and
benefits in other forms that can be
legally converted to currency (e.g.,
electronic benefit transfers and checks).

This definition does not limit the
types of WtW benefits for which
families that have received 60 months of
TANF benefits are eligible. Under
§ 264.1(a)(3), State and local agencies
may provide cash and noncash WtW
assistance and other benefits to such
families beyond the 60-month limit on
assistance.

Section 260.33 When Are
Expenditures on State or Local Tax
Credits Allowable Expenditures for
TANF-Related Purposes? (New Section)

As discussed previously, in § 260.30,
we have added a definition of
‘‘expenditure’’ that helps define what
would be a qualified expenditure of
Federal TANF funds or State MOE
funds. Within this definition of
‘‘expenditure,’’ we indicate that
refundable tax credits could be an
expenditure. The purpose of this section
is to clarify how to determine the
amount of allowable expenditures in
this situation. More specifically, it says
that, for an earned income tax credit or
other allowable credit, we would count
as an expenditure only the State’s actual
payment to the family for that portion
of the credit that the family did not use
to offset their tax liability.

The family generally determines its
income tax liability by following a

number of basic steps. First, the family
determines its adjusted gross income
(income subject to a State’s income tax).
Then it applies any allowable
exemptions and deductions to reduce
the adjusted gross income. The net
figure is the total amount of income that
is subject to taxation. The taxable
income is the basis for determining the
amount of taxes owed. Then, the family
applies any allowable credits to reduce
the amount of taxes that it owes.

For example, a wage earner qualifies
for a $200 earned income tax credit. The
family’s tax liability prior to the
application of any credits is $75. When
reconciling at the end of the income tax
year, the eligible family uses the first
$75 of the credit to reduce its State
income tax liability to zero. If the State
elects to refund any part of the
remaining $125 in EITC, then the
amount that it actually pays out to the
family is a qualified expenditure and
counts toward the State’s TANF MOE.
The $125 represents an actual outlay
from State funds to provide extra money
to the family. In this regard, the State
has spent its own funds to provide a
benefit to the family that is consistent
with a purpose of TANF.

For emphasis, this section also
reiterates that, in order to count as an
expenditure of Federal TANF funds or
State MOE funds, the purpose of the tax
credit program must be reasonably
calculated to accomplish one of the four
purposes of the TANF program. We
recognize that tax credits might be an
appropriate and highly efficient method
for getting benefits to needy families
and want to support those efforts. In
particular, State earned income tax
credits provide valuable supports and
incentives for low-income working
families, and we do not want to
discourage more States from
establishing these policies. At the same
time, we want to be sure that our
policies support the goals of TANF and
promote continued State investments in
needy families.

Also, because tax credits represent an
area of significant interest to States, the
Congress, and fiscal authorities, we have
added new lines to the TANF Financial
Report that will tell us how many
Federal and State dollars are going to
refundable earned income tax credits or
other refundable State and local credits.

The mere fact that the State issues a
tax refund check to a taxpayer does not
necessarily indicate that the family has
received a refundable tax credit. For
example, a TANF-eligible family could
receive a refund check simply because
the aggregate amount withheld from its
paychecks exceeded its tax liability.

Such a refund would not meet the
definition of a refundable EITC.

For example, assume an individual
has a $75 State income tax liability for
a year. Yet, through withholding, he or
she paid a total of $150 in State income
taxes throughout the year. After
reconciliation at the end of the income
tax year, the amount that the State owes
the individual due to tax withholding is
not considered a refundable tax credit.
Nor is the return of an individual’s
overpayment of taxes an expenditure of
the State.

In determining the amount of MOE
that may be claimed, all credits would
be subtracted from the amount of the tax
liability. The family’s tax liability is the
amount owed to the State prior to any
adjustments for credits or payments.
Any excess credit remaining that the
State refunds to the family may count as
an expenditure if the program for tax
credits is reasonably calculated to
accomplish a purpose of the TANF
program.

Taking another example, suppose the
wage earner, who has paid $150 through
withholding, actually qualifies for an
earned income tax credit of $200. The
$125 portion of the credit that exceeds
the individual’s $75 State income tax
liability could qualify as an expenditure
if the State pays it out to the family. The
$150 withheld is irrelevant to the
calculation because this does not
represent the family’s actual income tax
liability. If the family were to receive a
$275 refund, $125 (the balance
remaining of the EITC after the tax
liability is subtracted) would qualify as
an expenditure.

Tax relief measures, including
nonrefundable tax credits, as well as
exemptions, deductions, and tax rate
cuts, that serve only to offset a family’s
income tax liability do not qualify as
expenditures.

In addition, tax credits that serve to
rebate a portion of another State or local
tax, including sales tax credits and
property tax credits, are not
expenditures under the definition of
expenditure at § 260.30. This definition
is consistent with longstanding Federal
policy on the meaning of expenditure,
as reflected in the single definition for
outlays and expenditures at 45 CFR
92.3.

Also, if a State administers more than
one tax credit program allowable for
Federal TANF or State MOE purposes,
the State may count as an expenditure
the amount by which the combined
value of the allowable credits exceeds a
TANF-eligible family’s State income tax
liability prior to application of all
allowable credits.
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The questions about State tax credits
generally arose in the context of what is
a ‘‘qualified State expenditure’’ for MOE
purposes. In particular, the issue
principally centered on whether States
might count the portion of an earned
income credit attributable to revenue
loss toward their MOE. To properly
address this issue, it is important to note
that, in addition to the ‘‘eligible
families’’ requirement discussed at
§ 263.2, the statute requires two key
criteria to be met for MOE purposes.
These criteria are: (1) the State’s cost
must be an expenditure; and (2) the
expenditure must be reasonably
calculated to accomplish a purpose of
the TANF program. The second
criterion is not a difficult standard to
meet. States just need to be able to
demonstrate that the specific tax benefit
program is ‘‘reasonably calculated’’ to
accomplish a purpose of the TANF
program. Because more questions were
raised as to what is an expenditure, this
issue required more extensive
deliberation.

To consider fully the argument that
the entire cost of an earned income
credit might represent an expenditure,
we had to consider this issue within the
broader framework of the full range of
potential tax relief measures. Since we
published the NPRM, we have received
several inquiries regarding whether the
cost of other tax relief measures were
expenditures for MOE purposes.

An earned income credit is but one
example of a tax relief measure. Some
States also have other credits available
to residents. These include, but are not
limited to, property tax and homestead
credits, child and dependent care
credits, sales tax credits, credits for
families that purchase a car seat, and
credits for individuals with significant
medical expenses. Tax relief also takes
the form of income tax deductions and
exemptions. Some States also offer tax
credits to investors and businesses, e.g.,
credits that help or promote
employment of low-income residents
such as a rent reduction program
credits, neighborhood assistance act
credits, an enterprise zone act credits,
day-care facility investment tax credits,
and major business facility job-tax
credits.

Few of these activities result in
refunds in excess of any tax liability
(whether it be income, sales, property
tax liability). But, all of these activities
cost the State lost tax revenue.
Therefore, we had to consider whether
lost revenue equals an expenditure.
While the statute under 409(a)(7) uses
the term ‘‘expenditures,’’ it does not
define it. However, since 1988, when
the Department issued its common

administrative rule at 45 CFR 92.3, the
term expenditures has been defined as
outlays, for purposes of Federal grant
funds. Because Congress did not
provide another definition of
expenditure in the TANF statute, we
have presumed that the existing
regulation defining expenditure as an
outlay is applicable.

To outlay is to expend, spend, lay out,
or pay out. We therefore do not consider
that a decrease in a State’s revenue
associated with a tax credit program or
other tax relief measure meets the
common rule definition of an
‘‘expenditure.’’ Accordingly, we
conclude that tax provisions that only
serve to provide a family with relief
from State taxes such as income taxes,
property taxes, or sales tax represent a
loss of revenue to the State, but not an
expenditure. However, the portion of a
tax credit that exceeds a family’s income
tax liability and is paid to the family is
an expenditure. That expenditure would
count toward a State’s TANF MOE
requirement if it is reasonably
calculated to meet a purpose of the
TANF program.

Arguably, accepting less revenue
(taxes) from the income of families (or
business), provides a financial benefit to
the family (or business) by allowing
them to retain a greater share of their
own money. As such, tax relief activities
in general can serve to complement
welfare reform efforts. However, tax
relief measures that solely provide a
family (or business) with relief from
various State taxes are not expenditures.

In determining that the common rule
Federal definition of expenditures was
appropriate to use in the TANF context,
we also examined the broader policy
implications. Including nonrefundable
credits and other tax relief measures
that served solely to reduce tax liability
could redirect Federal TANF and State
MOE expenditures away from the
neediest families (who get no direct
benefit from nonrefundable credits) and
could allow States to claim as MOE an
extremely wide range of tax cuts. We do
not think this result would be consistent
with the intent of TANF.

At § 263.2, you will find additional
discussion about the treatment of tax
credits and other tax provisions.

Section 260.35—What Other Federal
Laws Apply to TANF? (New Section)

As we indicated in the section of the
preamble entitled ‘‘Recipient and
Workplace Protections,’’ a number of
commenters expressed concerns about
the NPRM’s failure to support the
protections available to TANF recipients
under Federal nondiscrimination and
employment laws. We added this

section to the regulations in response to
those comments. Please see the earlier
preamble section for a more detailed
discussion of the commenters’ concerns
and our response.

Section 260.40—When Are These
Provisions in Effect? (§ 270.40 of the
NPRM)

Background

This section of the proposed rules
provides the general time frames for the
effective dates of the TANF provisions.
As we noted in the NPRM, many of the
penalty and funding provisions had
statutorily delayed effective dates. For
example, most penalties would not be
assessed against States in the first year
of the program, and reductions in grants
due to penalties would not occur before
FY 1998 because reductions take place
in the year following the failure. We
referred readers to the discussion on the
individual regulatory sections for
additional information.

We also made the important point
that we did not intend to apply the
TANF rules retroactively against States.
We indicated that, with respect to any
actions or behavior that occurred before
final rules, we would judge State actions
and behavior only against a reasonable
interpretation of the statute.

As we reviewed the comments, we
noted a discrepancy between this
preamble discussion and the proposed
regulatory text. The preamble indicated
that States would operate under a
‘‘reasonable interpretation of the
statute’’ until issuance of final rules; the
regulatory text said that the ‘‘reasonable
interpretation’’ standard would apply
until the ‘‘effective date’’ of the final
rules. As you will see in the regulatory
text at § 260.40 of this final rule, the
correct policy is that the ‘‘reasonable
interpretation’’ standard applies to all
State behavior prior to October 1, 1999,
the effective date of these rules.

Also, in the proposed rule, at
§ 270.40(a), we incorporated language
explaining when the statutory
requirements went into effect for States
implementing their TANF programs.
Because States all implemented their
TANF programs by July 1, 1997, as
required by statute, this language is
obsolete, and we deleted it from the
final rule.

Comments and Responses

We received several comments on this
section of the rule. Commenters’ greatest
concern was the effective date of the
proposed rule.

Comment: A significant number of
commenters asked that we delay the
effective date of the final rule to allow
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States time to implement all the
regulatory provisions, e.g., to change
their administrative rules, conduct staff
training, make necessary computer
systems modifications, and ensure data
validity. Clearly, the major area of
concern was the States’ ability to
implement new rules on data collection
and reporting. We received three dozen
comments that specifically asked for a
phase-in period for meeting the
reporting requirements.

A number of commenters did not offer
a specific suggestion as to how long this
phase-in period should be. Among the
commenters who did make suggestions,
the suggested period of time ranged
from 9 months to 2 years. The most
common suggestion was 12 months.
Some commenters noted that States
would be simultaneously addressing
Year 2000 compliance problems and
would need added time for that reason.

Response: In response to those
comments, we have decided to make the
effective date of the final rule the
beginning of the next fiscal year. Our
initial inclination was to make the rule
generally effective within two to three
months of publication, but to lag the
data reporting requirements an
additional six months. However, we
realized that we could not successfully
implement some of the general
provisions until we had the revised data
reporting in place. For example, we
could not adjust a State’s work
participation rates based on the new
welfare reform waiver provisions before
the new reporting took effect. Also,
many of the significant provisions in
this rule (including the caseload
reduction credit and the administrative
cost caps) would be difficult to
implement part way into a fiscal year.

To clarify the meaning of this
effective date, States will continue
program and fiscal reporting under the
‘‘emergency reporting’’ provisions for
assistance provided, and expenditures
made, through September 30, 1999. The
last reports under this old system will
be due November 14, 1999. States will
begin reporting under these rules and
the forms in the appendices effective
with the first quarter of fiscal year 2000.
The first TANF Data and Financial
reports under these new requirements
will be due February 14, 2000.

The timeframes we have provide in
this final rule are fairly rigorous. Also,
they are substantially shorter than many
States requested. However, we think
that States have sufficient resources to
meet these deadlines, and they will
receive our continued support in doing
so. Any further delays could undermine
the purposes of the law.

At the same time, we recognize that
Y2K compliance and these new TANF
requirements may be placing
extraordinary, simultaneous demands
on State staff and resources. For States
that commit significant resources to
achieve Y2K compliance in time, we
have added a reasonable cause criterion
at § 262.5(b)(1). This new provision will
provide some penalty relief to States
that cannot report one or both of their
first two quarters of TANF data on time
due to Y2K compliance activities. You
will find additional discussion of that
decision at §§ 262.5, 265.5, and 265.8.

Comment: Several commenters
expressed support for our decision not
to apply the rules retroactively. A few
commenters expressed concerns about
the ‘‘reasonable interpretation’’ standard
we intended to apply prior to issuance
of rules was too strenuous. One said we
should exempt States from ‘‘all but the
most flagrant program infractions.’’
Another expressed concerns about the
level of Secretarial discretion in such a
standard and the lack of clear criteria
about what it meant. Another asked that
we accept any behavior that did not
‘‘contradict any provision of the law,
court decisions or due process.’’

Response: This section of the rule
retains our proposal to judge State
actions prior to the effective date of
these rules under a ‘‘reasonable
interpretation of the statute’’ standard.
We understand the commenters’ interest
in clearer criteria. However, the
standard in the rule is a term of art and
does in fact give most parties a very
good sense of where one would draw
the line. Also, to develop very specific
criteria at this point would in fact
amount to retroactive rulemaking,
which we promised we would not do.

At the same time, we want to assure
States that we recognize that this statute
is complicated and do not intend to
penalize anyone who has exercised
reasonable discretion and judgment
during the period before final rules take
effect.

For example, we understand that
there is a broad range of views about the
interpretation of section 415 on
continuation of waiver policies. Thus,
in determining whether a State is liable
for a penalty for failing work
participation rates for FY 1997, 1998, or
1999, we would give substantial
deference to the State’s proposal for rate
adjustments based on waiver policies
that it continued.

Also, we point out that States have
the opportunity to dispute any penalty
finding through the administrative
processes available at part 262. These
processes provide a vehicle for
addressing and resolving any

disagreements about whether a State
was operating under a ‘‘reasonable
interpretation of the statute.’’

We disagree with that the view that
the standard we proposed is too
strenuous. We do not necessarily want
to provide cover to States that pushed
the envelope beyond reasonable bounds
in terms of interpreting the statute.

Subpart B—Domestic Violence
As we have noted earlier, we decided

to consolidate the regulatory provisions
on domestic violence in this new
subpart to part 260. You can find a
discussion of these provisions and the
comments received on the proposed
rule in the earlier section of the
preamble entitled ‘‘Treatment of
Domestic Violence Victims.’’

Subpart C—Waivers
As we have noted earlier, we decided

to consolidate the regulatory provisions
on section 1115 waivers in this new
subpart to part 260. You can find a
discussion of these waiver provisions
and the comments received on the
proposed rule in the earlier section of
the preamble entitled ‘‘Waivers.’’

VI. Part 261—Ensuring That Recipients
Work

Section 261.1—What Does This Part
Cover? (§ 271.1 of the NPRM)

This section identifies the scope of
part 261 as the mandatory work
requirements of TANF.

We did not receive any comments that
relate solely to the scope of this part.

Section 261.2—What Definitions Apply
to This Part? (§ 271.2 of the NPRM)

This section cross-references the
general definitions for the TANF
regulations established under part 260.
We did not receive any comments on
this section. We have responded to
cross-cutting comments under other
sections of this part.

Subpart A—What Are the Provisions
Addressing Individual Responsibility?

During our extensive consultations, a
number of groups and individuals asked
how the requirements on individuals
relate to the State participation
requirements and penalties. To help
clarify what the law expects of
individuals (as opposed to the
requirements that it places on States),
we have decided to outline a recipient’s
statutory responsibilities as part of this
regulation. In so doing, we only
paraphrase the statute, without
interpreting these provisions. Inclusion
of these provisions in the regulation
does not indicate our intent to enforce
these statutory provisions; rather, we
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have included the requirements in the
regulation for informational and
contextual reasons. Nevertheless, our
expectation is that States will comply
with these requirements.

Section 261.10—What Work
Requirements Must an Individual Meet?
(§ 271.10 of the NPRM)

PRWORA promotes self-sufficiency
and independence by expanding work
opportunities for welfare recipients
while holding individuals to a high
standard of personal responsibility for
the support of their children. The
legislation expands the concept of
mutual responsibility, introduced under
the Family Support Act of 1988. It
espouses the view that income
assistance to families with able-bodied
adults should be transitional and
conditioned upon their efforts to
become self-sufficient. As States and
communities assume new
responsibilities for helping adults get
work and earn paychecks quickly,
parents face new, tougher work
requirements.

The law imposes a requirement on
each parent or caretaker to work (see
section 402(a)(1)(A)(ii) of the Act). That
requirement applies when the State
determines the individual is ready to
work, or after he or she has received
assistance for 24 months, whichever
happens first. For this requirement, the
State defines the work activities that
meet the requirement.

In addition, there is a requirement
that each parent or caretaker participate
in community service employment if he
or she has received assistance for two
months and is neither engaged in work
in accordance with section 407(c) of the
Act nor exempt from work
requirements. The State must establish
minimum hours of work and the tasks
involved. A State may opt out of this
provision if it chooses. A State may
impose other work requirements on
individuals, but there is no further
Federal requirement to work.

Readers should understand that these
individual requirements are different
from the work requirements described at
section 407 of the Act. Section 407
applies a requirement on each State to
engage a certain percentage of its total
caseload and a certain percentage of its
two-parent caseload in specified work
activities. For the State requirement, the
law lists what activities meet the
requirement. A State could choose to
use this statutory list for the work
requirement on individuals described
above, but is not required to do so.
Subpart B below explains more fully
what the required work participation
rates are for States and how we calculate

them. Subpart C explains the work
activities and the circumstances under
which an individual is considered
‘‘engaged in work’’ for the purpose of
those rates.

We made a minor change to the text
of the regulation from the NPRM,
removing the reference to the date that
the community service employment
provision took effect, since that date has
already passed.

In addition to the comments
discussed below, we received several
comments in support of the language
that we used in this section.

Comment: A few commenters
suggested that this section should
reference the fact that these work
requirements must be consistent with
the provisions of section 407(e)(2) of the
Act, exempting a single custodial parent
who cannot obtain needed child care
from work.

Response: We agree that the work
requirements on individuals should
more clearly refer to the child care
exception and have amended § 261.10(a)
and (b) accordingly.

Comment: One commenter urged us
to specify that individuals in active
military service or participating in a
National Community Services Act
program be considered to be meeting the
individual work requirement.

Response: As we indicated above, it is
the State’s prerogative and
responsibility to define the activities it
considers to meet these requirements;
therefore, we have not modified the
regulations in this area.

Comment: One commenter expressed
concern that States will classify
recipients prematurely as ‘‘job-ready’’
and urged us to ensure that States assess
the needs of recipients properly.

Response: The statute vests
responsibility for determining when a
recipient is ‘‘job-ready’’ in the State. It
requires each State to assess the skills,
prior work experience, and
employability of each recipient who is
either 18 years of age or who has not
completed high school (or equivalent)
and is not attending secondary school
(see § 261.11).

We agree with the commenter that it
is important for States to assess
individuals adequately before requiring
them to work or engage in any activity;
however, as we indicated above, this
section of the regulation is intended to
paraphrase the statute rather than to
interpret it. We have included these
provisions to clarify the differing work
expectations that the statute imposes on
individuals and States.

Section 261.11—Which Recipients Must
Have an Assessment Under TANF?
(§ 271.11 of the NPRM)

Each State must make an initial
assessment of the skills, prior work
experience, and employability of each
recipient who is at least age 18 or who
has not completed high school (or
equivalent) and is not attending
secondary school.

With respect to the timing of
assessments, the State may make the
assessment within 30 days of the date
on which the individual is determined
to be eligible for assistance, but may opt
to increase this period to as much as 90
days.

Several commenters expressed
support for the inclusion of this section
in the regulations.

Comment: One commenter urged us
to define what an appropriate
assessment is to ensure that the
examination of each recipient is
thorough and sensitive to barriers that a
recipient may hesitate to identify, such
as domestic violence or substance
dependence. Another suggested
including guidelines or standards for
assessments. Others urged us to indicate
how we would address a State’s
noncompliance with this provision or to
include a penalty related to this
requirement.

Response: Because we have included
this provision in the regulations for
informational purposes, it would be
inappropriate to define its terms or
include standards. We expect States to
comply with the requirements of this
subpart, but including them in the
regulations does not indicate our intent
to create regulatory expectations or to
enforce these statutory provisions. We
do not have the authority to add a
penalty related to this requirement.

Comment: One commenter suggested
that we do not have authority to require
assessment of recipients. Others
expressed concern about which clients
must be assessed and urged us to
interpret the requirement to apply only
to certain recipients, such as those who
are subject to work requirements.

Response: Section 408(b)(1) of the Act
requires the State to assess each
recipient who is at least age 18 or who
has not completed high school (or
equivalent) and is not attending
secondary school. The regulations
reflect this language. Because we have
included this provision for
informational purpose, we do not think
it is appropriate to interpret the statute
further in this area.

Comment: One commenter thought
that the regulations lacked clarity
concerning the timing of assessments for
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TANF recipients who had been
receiving AFDC compared to the timing
for those who become eligible for
assistance after the State began its TANF
program. Another urged us to allow
States more time for conducting
assessments.

Response: Because the statute
specifies the timeframes in which States
may comply with the requirement for an
assessment, we do not think it is
appropriate to modify those timeframes.
However, we agree that it was confusing
to describe two different assessment
periods for different segments of a
State’s caseload. Since all States should
already have conducted assessments of
any recipients that they converted from
AFDC to TANF, we have included only
the description of the assessment period
for new TANF cases in these
regulations.

Section 261.12—What Is an Individual
Responsibility Plan? (§ 271.12 of the
NPRM)

A State may require individuals to
adhere to the provisions of an
individual responsibility plan.
Developed in consultation with the
individual on the basis of the initial
assessment described above, the plan
should set forth the obligations of both
the individual and the State. It should
include an employment goal for the
individual and a plan to move him or
her into private-sector employment as
quickly as possible. The regulation
includes more detailed suggestions for
the content of an individual
responsibility plan.

Comment: One commenter,
acknowledging the ultimate goal of
private-sector employment, thought that
the individual responsibility plan
should recognize and address all
barriers to employment, such as mental
health or literacy problems. Another
commenter suggested that the State’s
responsibilities to the individual should
be more explicit. Another commenter
thought that paragraph (d) did not
accurately reflect the statute.

Response: We agree that the plan
should include whatever activities the
State, in consultation with the
individual, deems appropriate for
overcoming barriers to employment. We
reiterated the statute’s list of possible
plan obligations in paragraph (b) as
examples, not as an exhaustive list. We
think that paragraph (d) ensures that the
plan will describe the State’s obligation
to the individual. States have the
flexibility to draft the plan as explicitly
as they find appropriate. We also
understand the commenter’s concern
about the accuracy of paragraph (d) and
have amended it to reflect the statute’s

references to services that enable an
individual to obtain and keep
employment and to job counseling.

Comment: Some commenters thought
that we had overstepped our authority
by including anything in the regulations
about individual responsibility plans or
that our language was too restrictive,
preventing States from including plan
requirements that do not relate to work.
Others commended our inclusion of this
section.

Response: As we indicated above, we
have included this provision for
informational and contextual purposes.
In doing so, we paraphrased
requirements specified in the statute.
For this reason, we do not think we
have overstepped our authority or that
the language is more restrictive than the
statute. Moreover, neither the
regulations nor the statute prohibits a
State from including in the individual
responsibility plan other requirements
that it finds appropriate for the
individual.

Section 261.13—May an Individual Be
Penalized for Not Following an
Individual Responsibility Plan?
(§ 271.13 of the NPRM)

If the individual does not have good
cause, he or she may be penalized for
not following the individual
responsibility plan that he or she
signed. The State has the flexibility to
establish good cause criteria, as well as
to determine what is an appropriate
penalty to impose on the family. This
penalty is in addition to any other
penalties that the individual may have
incurred.

We received comments expressing
support for the inclusion of this section
in the regulations.

Comment: Several commenters urged
us to ensure that the good cause
exception referred to in this section
protects a recipient from penalty where
the individual failed to follow the
individual responsibility plan due to a
violation of employment laws, such as
sexual harassment or other forms of job
discrimination. Another suggested we
define the term ‘‘good cause’’ to give
States guidance about the appropriate
circumstances for imposing a penalty
and urged a broad definition to cover
the many barriers to employment that
welfare recipients face. Another
commenter wanted us to ensure that
victims of domestic violence are
protected from penalty, i.e., to define
good cause to cover these individuals,
regardless of whether the State has
adopted the Family Violence Option
(FVO).

Response: We do not believe it is
necessary to define ‘‘good cause’’

exceptions. States have substantial
experience in this area based on prior
law. We encourage States to recognize
the special needs of victims of domestic
violence elsewhere in the preamble.
Although we recognize that it is
optional for States, we promote
adoption of the FVO. We also encourage
States to coordinate their policies on
good cause determinations to provide
consistent protection for families.

While we have chosen not to regulate
‘‘good cause’’ criteria, in order to protect
individuals from violations of other
employment laws, we have included a
new regulatory section at § 260.35 to
reference employment protections that
exist under other Federal laws. These
laws apply equally to welfare
beneficiaries and other workers.

Comment: One commenter thought
the regulations should explicitly state
that a State may define ‘‘good cause’’
differently in different subdivisions.

Response: As we indicated above,
States have the flexibility to define
‘‘good cause’’ as they deem appropriate.
Under section 402(a)(1)(A)(i) of the Act,
they also have the flexibility to
implement their programs differently in
different parts of the State. Thus, a State
could vary its good cause criteria from
one subdivision to another. Since the
language of this section tracks that of
the statute, we do not think it necessary
or appropriate to amend the regulatory
text in this regard.

Comment: One commenter urged us
to ensure that the individual
responsibility plan includes the
individual’s right to challenge the
contents of the plan.

Response: States may design
individual responsibility plans as they
determine suitable. Because we have
included this provision for
informational and contextual purposes,
we do not think it is appropriate for us
to expand upon the provisions of the
statute, which we have tracked closely
in this section. However, section
402(a)(1)(B)(iii) of the Act requires the
State to provide opportunities for
recipients who have been adversely
affected to be heard in a State
administrative or appeal process. States
should consider when and how to
accommodate this recipient right in the
development and implementation of
individual responsibility plans.

Section 261.14—What Is the Penalty if
an Individual Refuses To Engage in
Work? (§ 271.14 of the NPRM)

If an individual refuses to engage in
work in accordance with section 407 of
the Act, the State must reduce the
amount of assistance otherwise payable
to the family pro rata (or more, at State
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